MEMORANDUM

TO: State Administration and Veterans' Affairs Interim Committee
FROM: David S. Niss, Staff Attorney
RE: Model State Emergency Health Powers Act

DATE: December 7, 2001

|
INTRODUCTION

CUn Oclober 30, 2001, the Center for Law and ihe Public®s Healtl al Georgetown and Johns
Hopkins Universilies released for review by a number of associations' a draft of the Mode! State
Emergency Health Powers Act (the "Act" or the "Modcl Act") attached}. The Act was prepared
under contract with the Cenlers for Disease Control and Preveniion (CDC) and is intendcd to
address the problem perceived by its authors that health laws of maost statcs are fragmented and
autrnoded and for thal reason do nel facilitale strong siate responses to health emergencies such
as bioterrorism. :

The over all purposc of the Act is to provided an integrated or coordinated scheme to (1) detect
and track a potential public health emergencies; (2) declare a public health emergency; (3)
provide special powers for zovemnment ontitics during the emergency in order to control both
persons and property; {4) provide for planning for public health emergencies and (3} provide for
release of information regarding those emergencics.

The Act is based upon statutes of numercus other states, principally those of California, New
York, Colorado, Georgia, Hlinois, and Arizona. As a whoele, the rezult is a coherent scheme but,
a# later dhiscussed, may well be duphicative of the exisiing Mantana statutory authonty snd al the
same tume morc heavy handed in its operaticn and effect than Montana politics or culture will
allow®. The Act is, while not one that the Montana Legislature would enact wholesale, a useful
collection of powers and procedures, taken from a survey of other state laws, Drom which the
Legislature may pick and choose in order to modemize our public health laws and provide for the
eventuakity of lnoterroism within Montana, The following pages therefore contain a review of

! The Natianal Governaor's Association, the National Conference of State Legislatures, the
National Association of City and County Health Officers, and the National Association of
Altorneys gencral

? See, for cxample, the provisions for control of property, infra, page .



the Act itself and a companson of the Acl's provigions with existing Montana statutes.

I
DISCUSSION

A. Review of the Act.

The Act is divided into eight main subject matter groupings, desipnated Articles | through VIL
Those cight articles are further broken dewn inte seetions. The outling below corresponds to
those main articles but the seetion numbers have hen omitted for purposes ol readability.

Article 1 - Findings, Purpose, and Defimtions. Tlas article states the legisiative basis for action
and provides a purpose statement 1o assist in the interpretation of the Act. The article also
provides definiticns of:
~~ bipterrorism, an inlentional act using 2 germ or disease to canse death or injury.
- ¢hain of custody, methodology of maintaining contrel or accountability for
evidence so that it can lator be used for proof of commission of a crime.
- health care provider, such as hospitals, clinics, doctors, nurses, ete.
-- public hcalth care authority, the state's primary health care agency or a local
agenay.
-- public safety authority, means state or lecal police.
-~ public health cmergency planming commission, appointed by the Governor to
camry aut the Act,

Article Il - Detection and Tracking of Potential Health Care Emergencies. This article is
intended to [acilitate the early detection and tracking of a potential heaith cmergency. For these
purposes, thig article requirss:
-- every physician o report illnesses or symptoms that may be the result of
biolerronzm.
-- every veterinarian to report urmsual animal diseases that may be the result of
hiotcrronsm.
- ¢viry pharmacist to report nnusual prescriptions or level of prescription
activity that may be taken to treat diseases cansed by bioterrorism.
-- public health authority to investigate facts that are the basis for mandatory
reports and determine whether the basis may be acts of bioterrorism.
-- a public health authority dizcovering bicterrorism to notify publie safety
authorities, and vise versa..

Article TTT - Declaring a Siate of Puhlic Health Emergency. This articlc requires the Governor to
declare a state of public health cmergency "if the Governor [inds an occurrence or imminznt
threat of an illness..caused by boterrorism...pases a substantial risk ...of fatalitics.. .or long-term
disability." The effect of a declaration is to implement the dizaster emergency plans drawn up by
the state and local governments and authorizes the use of supplies or facilities according to those



plants, as necessary. The Governor or the pubhc health authonty may or shall:

-- suspend the provisions of certain statutes.

-- trancfer fumctions of state agencies.

-- mighilize the natignal gaard.

-- coordinate the emergency response between state and local authonties.
-- collaborate with the federal government.

-- organize public information activities.

Article IV - Special Powers to Control Property During a Public Health Emergency. During a
public health emergency, this article gives a public health authority the power or duty to:

- ¢close, evacvale, or decontaminate any public or private facility.

-- decantaminate or destroy any material that endangers public health.

-~ procure by condemnation or otherwisc any matenial or facility necessary to
respond to the emergency.

-- campel a health care facility to provide services.

— control the digposal of infections wastes or corpsass.

- controd, ration, and distribute any health care supplies.

-- destroy property for protection of public health.

-- compensate owners of property taken or destroyed as part of the emergency.

Article ¥ - Speeial Powers to Control Persons During a Public Health Emergency. This article
requires the public health authority to use “every available means" 1o prevent the transmission of
an infections disease during a health emergency and during that emergency allows the authority

o

-- compcl porsons to take a physical cxammation.

-- require a health care provider to perform medical cxaminations and testing.

-- l.ll,l':tI'dIlEiHU PL’I’SUHS.

—- prevent entry 1o a quarantined area.

-- guarantine a person without a due process hearing if the hearing would threaten
public health. Otherwise a heating must be held on cvery person

quarantined. '

—- compel persons to be vaccinated.

-- access, on 4 "need to know" basis, kealth records of individuals under

quarantine and disclose those records to others, withoul the person's

consenl, under hmited, specified circumstanees.

-- act as the licensing anthority for health care personncl.

Article VI - Public Informalion Regarding Public Health Tmergency. This article requires the
public health care authority to inform the public wher a health care emergency has heen declared
and when il termninates,



Article VT - Planning for Public Health Care Emergencics. Under this article, the Governar is
required to appoint a Public Health Emergency Planning Commission consisting of directors of
those agencies considared by the Governer to be rclevant to public health emergencies. Within 6
months of 1ls appoimntment, the commission must deliver a public health emergency plan Lhat
includes plans for:

-- procurement and location of health care supplies.

-- use of the judicial system, including "emergency judges"”,

-- guidelines for emergency vaccination, quarantining, and medical treatment of

cxposcd persons.

-- tracking infected persoms.

ensuring al polilical subdivisions have adzquate places for quarantined
persons,

-- coordination with the United States and other staies.

Article VI - Misceltangouns. This article provides for:
~- financing and payment of expenses.
-- adoption of rles by ths public health authorivy,
- immunity of the state and its political subdivisions from lability during the
emergency tor acts constituting simple neglizence.
wrovides for varying degrees of protection from civil liabilily for private
persons and entities who are negligent in performing a service or using
their property for the state.
compensahion to be paid to persons whose property is permanently or
ternpotarily 1aken by a public health aithority during the emergency. The
amount of compensation is to be calculated according Lo the laws of
emineni domamn.

B. Comparison of Montana Statutes with the Model Act.
I. Reporting.

Like the Model Act, Montana has several statutes requiring reporting of diseases. For exampie,
sections 37-2-301, 37-26-303, and 37-30-412 requite zeporting by various ciasses of licensees.
L'nlike the Model Act, however, these statutes require the reporting of only thase diseases labeled
“communicable diseases” by (he Doparlment’, whereas the Mode! Act reporting reguirements are

*ARM 16.28.202(1)(c) does list anthrax as a communicable disease, along with 53§ other
illnesses or 1ypes of illnesses. It should be noted that under 1he definition of "communicable
disease" in ARM 16.28.101(5) a communicable disense may be spread by, for example, spores on
an envelope going from one desk to another mid not necessarily dirsctly from one person to
anothcr.



probably broader, in that the Model langnage requires reporting of any "ilness or health
condition that may be causcd by bioterrorism, cpidemic or pandemic discase, or novel or highly
fatal infectious agents or biological toxins and might pase a substantial risk of a gsigmficant
number of human fatalities or incidents or permanent or long-lasting disabiliiy".! Reparding the
reporting of discases in livestock, the Montana siatule® is in one respect broader than the
comparable provision® in the Model Act in that the Montana siatue applies to "any person™, but
the Monrana statutc is again not directed toward "any disease that muy be cansed by
hioterronsm, epideinic or pandsmic disease”, but toward "a dangerous, infectious, contagious, or
communicable dizease in livestock”.

2. Tracking and information sharing
Model Act sections 202 and 203

50-16-700
ARM 16.28.506

82-1-107
81-2-106

3. Declaring a state nf Public Health Emergency

a. Public Health Statutes Administered by Stute and Local Health Departments T.350,
chaps 1 and 2

The majority of Montana stalutes expressly concerned with management of health care
emergencies, such as the outbreak of communicahle diseases, are found in Title 50, chapter 1, for
powers and duties of the Department of Public Health and Human Services {DFHHS or
"Mepartment™), and in Title 30, chapter 2, tor the powers and duties of local boards of health and
local health officers. A close examination of these two chapters should therefors be made and
their provisions compared to the Model Act.

1ARM 16.28.202(bh) dees require, as the result of a recent amendment, to the reporting of
"any unusual incident of unexplamed iliness ar death in a human or ammai." However, 1t would
appear (hal bolh the Monlana statues and rules are still narower and more limited than the
diseases contamed within the language of the Model Act's definition of "bisterronsm".

R1-2-107
“Section 201{d)

"The Departtnent rule, ARM 16,28.201,



The duties of the Departrnent with regard to unspecified® health matters are set forth in 50-1-202.
Thesc dutics include the duties to make mvestigations, advise agencies on the heating and
plumbing in public buildings, conduct health education programs, provide consultation to local
boards of health, and so forill. The only authority in this general statute the Department is given
over diseases is in subsection {18), whereby the Department 15 required to "adopt and enforcc
rules regarding the definition of communicable diseases and the reporting and conlrol of
communicable discases.” Two other sections giving the Department general anthority over
discases are 50-1-203 and 50-1-204. Section 50-1-203 {"Public health inspections") authorizes
but docs not require the Department to make publie health inspections of schoolheuses, churches,
theaters, and other places where "persons assemble”, Section 50-1-204, the Departinent's sole
authority for yuaranline of persons who may have unspecific diseases, provides:

. 50-1-204. Quarantine measures, The department may adopt and snforee
quarantine measurcs against a state, county, or municipality to prevent the spread
of communicable disgase. A person who does not comply with quarantine
measures shall, on conviction, be fined not less than $10 or more than $100.
Receipts from fines, except justice’s courd fines, shall be deposited in the state
general fund.

More significant are the administrative rules adopted by ihe Department implementing its
authority in 30-1-202(18) to adopt and enforce rules regarding communicable diseases. In Title
16, chapter 28, ARM, the Department has adopted reporting requirements, general control
measures, and specific contral measures on a discase-by-disease basis®, lor all diseases defincd as
"commumcable diseases™ by the Department.

Local boards and officers have powers and dulies similar to those of DPHHS. The powers and
duties of local boards are provided for in 50-2-116, and include the general duties to "guard
against the introduction of communtcable discase” and "supervise the destruction and removal of
all sources of Slth that cause disease". The local boards have the power under the same slatnte to
"Yuaranline presons who have comumunicable diseases”, "prohibit the use of places that arc
infected with communicable diseases”, "abatc nuisances affecting the public health und safeiy”,

and adopt rules "for the removal of filth", among other purposes.

Powers and duties of lacal health officers are addressed m 50-2-11 4, and inclade the duties to

"Most of the powers of the DPHHS over disease control apply lo specific diseases, like
Title 50, chapter 17, regulating tuberculosis, Title 50, chapter 18, regulating sexually transmitted
diseases, and Title 60, chapter 23, regulating rabies. The remaining chapters of Title 30 are
organized arcund very specific subject health subject matters such as abortion control, smoking,
food establishmerits, etc., that are not related to bipterrorism.

“I'he specific control maagures for anthrax include "strict isolation must be imposed upon
each case of inhalation anthrax."



"make mnspections for sanitary conditiens”, “wilh the written approval of the depattment, order
buildings or facilities where people congregate closed during epidemics”, and "with the appraval
of the department...forbid persons to assemble m a plzce if the assembly endangers pablic
bealth"

While the foregoing powers of the DPHHS and local boards and officers may prove useful in
responsc to an act of bicterrorizsm, they do not contain the sweep of powoers, <specially those
powers that would be used 2o control health care facilities and property™. Lealth care supplies',
and persons'?, available under the Model Act after the declaration of a public health cmerzency
by the Govemor. Ounly statutes adnumistzred by the Division of Disaster and Emergency Services
within the Department of Military Affairs, provide for the declaration of an emergency based:
upon a proclamation by the Governoer.

b. Statutes Administered by the Division of Disaster and emergency Services,

2. DES 10-3-000

a. State Planning and Execution 10-3-300

b. Emergency resonrce management 10-3-300 (minor role)
¢. Tactical incident Assistance 10-3-700 {minor role)

d. Response to Hazardous Matenials incdents 10-3-1200

3. Infectious waste (75-10-1000)
4. Health Care Information 50-16-400 and 50-16-50K)
5, Qther players?

EMAC 10-3-100077
Livestock 81-2-10077

6. Do chart with side by side comparison of state statutes and Modcl Act scctions ?

'Section 4032,
"Section 403.

Hactions 503 and 504,



